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This report was written by Nick I4icy, bn M.A, candidate 
at the University ot l^imnri SclbOol of Journalism. 

Conflict, inevitabie / 

The development of the/right of ilrivacyjs of recent 
origin in ielation .tci^ other aspects of an individual's rights. 
It begar/ in 1 890/ with th^ Warrtn-Br^ndeis article **The 
Right To Privacy in the Harvard Law Kev/aw and has 
progressed to a point where six states recognize a right 
of p/ivacy witK statutes, while. most of the rest have ac- 
knowledged ^he "righiJ to be let alone'^ by court decisions. 
TThZse court decision^ have been made with Ijttle guidance 
. frbm the SUpremc Court, which Jhas heard only four caSes 
- dealing with privacy questions — the first one in 19j|7. 
The fl(bsencc/pf Supreme Court decisions regarding 
privacy '/s interesting because a person's fight of privacy 
and th^' freedom. of thte press are mutually antagonistic. 
Even oil the sjUrface. there exists an inherent conflict be- 
tween 6ne*s riiht to Iceep things secret and someone else's 
right /to inform the public. The Warren-Brandcis article is 
genef'ally re^ardfed as inspired by the authors' healthy 
dislike for me Boston press corps of the period.^ 
• The m^ority of invasion pf privacy suits featpre some 
arm of the press as defenc&ntjkThis constant threat >C)f 
being digged inio' court by Jonh or Jane ••Private Citi- 
zc*n" Doe for alleged ' invasion of. privacy can conceivably 
biihg about the ♦'chilling effect" so often mentioned in 
tases dealing with attempts to curtail freedom of the press. 
/ With such a thregil possible, why the lack of Supreme 
/Court /direction until 1967 with 'Timir /"c. v. Hill 385 
' U.S. 374. and then only three turt^er cases \Cantrdl v. 
Korest City Pub. Co., 419 U.S. 245 (r974). Cox Broad- 
casting Corp. v. Cohen, 420 U.S. 469 (1975) and Zflc- 
chini V. Scripps-Howard, 45 LW 4954 (1977)]? The fact 
is that while only a few states have rejected the concept 
of a right of privacy, the press has seldom been burned in 
privacy cases. The press has lost several cases — usually 
of th^ false light variety — but bums, where a decision^ 
might\reate a '^'chilling effect" and thus a constitutional 
question, have been rare. The press seemingly received 
qujte adequate protection from the courts in matters con- 
cerning alleged invasions of privacy, without having to 



turn to the Supreme Court. A continuous trait^f pro-press 
ophiions, albeit With' a few switchba.cks and/ digressions, 
has been established. , / 

This paper will looH at this trail as it wasjdoyelo : 
with regard to photography. (Cases of photogjaphs us^a ♦ 
for advertising purposes will not be covered/) While most ' 
of the court decisions which will be looked /at $re binding* 
only in the states where the cases, were tried, a uniformity, 
in dealing with challenges to photographers has come 
libout throughout the country. 

Right of Prifacy Dtfinsd 



Photography "fs the most obvious threat Jpeoplc prob-** 
ably see to their privacy. There are fcW photojournalists- 
^ho have not faced the ire of people who think their pic- 
ture has been taken. That ire increasesowlth publication of - 
the picture. f ' 

One oflthe earliest cases dealing wi A the publication of 
a photograph for journalistic purposes, "^^s Jones v. 
Herald Post Co., 230 Ky. 227 (i92!5)(. The pictures, in 
that instance had been ••carried*^ away** from the. home' of 
the plaintiff following the murder of her husbahd. Mi;s. 
Jones cojnplained that publication iof tl e pictures was of- 
fensive and she sued for trespass of her rigfit of privacy. 
V In finding for*4he defendant, the ccurt endorsed wh'kt 
has ^come a basic defense in privac suits. The court 
recognized that there was such a thing af^a right pf privacy, 
••defined as the right to live one's! Ufeiin scclusi<^n, with- 
out being subjected to unwarranted and undesired pub- 
licity." But thenathe court said .| 

There are times, however, wheii-tJn^ whether will- 
ingly or not becomes an actor in ani occurrence of 
public or general interest When this takes place, he 
emerges from his seclusion, and it is^not an inva- 
sion of his right of privacy to publish his photo- 
graph with an account of- such occurrence.^ 

Today, the press probably would have gotten into 
trouble for the manner in which the pictures were ob- 
tained, but the concept of the mvoluntary puWic figure 
and an accompanying forfeiture of rigjit of privacy was 
placed on the. books. > . • 
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The author discusses how courts have dealt Witt the usfe of photo- 
graphs for journalistic purposes in cases where invasion of privacy 
was alleged. In general, photographers have met with rfestriptions only 
when a person was presented in a false light. ' • 
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In J 937. Lahiri v. Daily Mirror Inc,; 162 Misc. N Y. 
776. wr^s decided in New Yorjc. This involved the tmblil 
catidh of a picture of a Hindu musician with na article 
on "rope tricks.** In writing tlie c\pfnion, the, court set' up 
four rules to be looked at in cases involving photographs -> 
accompanying an article. In sumrrfarized' fashion, these , 
rules are: \ * 

(I) Recovery under the statute may be had* if 
the photograph is published in or as part of 
an .Tdvertijierpenl. or f«r advertising purposes/ 
* (2) Recovery may be had if the photograph /s 
used in connection with. a work of fiQ{\pn{^^ 
^(}) ' No recovery may be 4iad ilF the pbotoghiph"^ 
is published in conncption with an arUclc of 
current^ news or immediate (Public /ntcrest; 
and' 

(4) No recovery may be had, -is ft c^ncral rule, 
if the article is educational or i^^Tormative in 
charactcK^ 

The court did introduce the caveat m^t 

Thpre may. however)^jie.iiabilit\/under subdivisions 
3. aKd '4 if the photograph used has so tenuous a 
connection with thp news it/pi or educational ar- 
tide that it can be said to/nave no legitimate rela- 
tion to it and be used for/ftie purpose of promoting 
the sale of the publicati^.* 

ThesS rules have been 

'tegittmattf* Public Interes 



sed in other states. 



^e next case returns us to the birthplace Of the* idea 
of a ri^t of privacy. Themo v. - New Fjigland Tub. Co., 
27 N.Eftd 753/1 940), came about when the, plaintiff's 
photograph appeared on the front page of the Boston 
Amerdcan. TWe picture showed Themo talking with a po- 
liceman. Nj/ipdicatipn was given as to tjie circumstances. 
>/rherno su6d for invjision of privacy and once agajn the 
press prevailed. . 

ycourt said that this case did not iisk it to* decide 
"whether the right of privacy was or Wias not recognized 
in Massachusetts. Nevertheless, the court..went*drtvand set 
.some standards to follow if such a right were to exist, 
any exists, it ^oes not protect one from having his 
/name or his likenesjj^ appear in a newspaper wh^n there is 
a legitimate public interest in his existence, his experiences, 
his words, or his acts."' Tfie court then wrote. 

The courts in question Stated no case unless the v 
plaintiffs under all conceivable circumstances had 
an absolute legal right to delude fr6m a newspaper 
iany photograph of them taken witl^out their per-" 
mission? If every^ person has such'a right, no news-' • 
paper could lawfully public a photograpti of a 
parade or a stheet scei^e. We are not prepared to - 



sustain the assertion of siich a 



The court did give a broafd. privHdge.here to a 
' j||^e^*s need to b^ able t6 record^ Jociety in all o^^jti^ 
fHPIil. ManV people are quite protective of their ano- 
iiymity withia "society. The role.of a photojournalist is in 



cliflfrontatu2*n wi-th that desire whenever 'the pcfson steps 
out of hiVor her home and Into, the public domain, if, as 
Tljemo^nd others insi3ted, their ri^t of privacy or 
anonycriity e)^ted wherever they went or whatever they 
did. /he resulting infringement on freedom of the press 
deartitely would be *•c^}illing." 
/ Why a picture of Ulhan Themo talking to a policeman 
yould be in the public interest is perhaps a bit hazy. A 
linei h^s to be drawn somewhere, however, iind it was 
,Themo's misfortune* that the needs of a fr^ press re- 
quired'that line be drawn to the advarftage of the 
-press, Thc^court realized thij^: . , / ' 

Great difficulty exists ih defining a right of privacy 
that will protect individuals against abuse andNpt 
will not infringe the rights of the public and the 
press to discuss personali'ties. In Winfield, Law of 
Torts (I9.nj. 669, it is said, "it is only offensive 
invasion of privacy that i^ -really objectionable and 
that ()ugh^ <o be made unlawful, ^Offensive' is a 
vague tqrm, but the judges could be safely.entrustcd 
with the task pT deciding whether there were evi- 
dence enough of such offensivertess/to go" to the 
jury. There is no need to stop the propagation of 
- news — even silly newsH:;-about people, or to stifle 
curiosify— even vulgar curiosity— about a neigh- " 
b.or's affairs. But there is a difference . . between 
ordinary idquisitiveh«.ss dnd ujnscrupulous abusC 
of a person s privacy for advertising or pt her pur- 
poses."^ ^ " 

Two decisions dealing with photographs and the right * 
of lirivacy were given in 1948. In Peay v. Curtis Pub. Co., 
78 F.Supp. 305*. the defendantV motion to dismiss \vas\ 
denied. In Berfi v. Minneapolis Star Sc Tribune Co.^9 F. 
Supp. 957. the def€;ndant's' motion for <|ismissaU was 
granled. , ' 

Thoi Berf^ case was fairly straightforward and re^-* 
firmed the right to publish phtotographs^ relevant to a. 
newsworthy story or a story with a legitimate public in- 
terest, 5y 1948, the .coiirt noted' in quoting from 138 
A.L.R. p,78 



it is settled tliat the publication of a person's na^e' 
or picture ia.connection with the news or histoncdl 
ejicnt of legitimate public interest does not consti- 
. tute an actionable invasion ^f the right of prfv^cy.^ 

The pictures in the*Jfer^ case were of Berg irr a court- 
room 'during a. recess of an interesting divorce case. The 
pictures, along with one of Berg's ex-wife and their chil- 
dren, raff with an article about the case. In the P^flV case 
fhe photograph ran as an illjistration"in 'The Saturday 
Evening Post for a biting satire on taxi drivers in Wash- 
ington, D.C. Peay claimed that she had been libelled and 
that h^ right_of j)jiyjac£^^ 

I'Tnlsending the case back to be tried by a jury, the 
court cam^-down hard on the use of photographs taken 
«nd used, without consent. . , ^ 

Modem life with its accompanying increase in 
• public media of cdmmunication, such as news- ' 
pape^, monthly and weekly magazines, moving ^ 
pictures, radio and television, .has created novel 
situations, that in turn gave rise to the proWem of 
protcftting the individual who <lesires seclusion and 
freedom from intrusion into his private life as well 

■ ■ ■ . . 



as from 'undue and undesirable puli1i(^ty, such as 
■*\ . i< InvolvcdJSjin the circulation of his likeness without 
/ ^ hi^ permission. Such an invasion is akin to a publi- 
, cation of private letters and memoraada. which the 
, law forbids- as ah encroachment of a property \n* 
ter^t. The law has recognized 'the right of privacy. 
The publicaUon bf a photograph of a private per- 
son without his sanction is a violation of this right." 

This is an example of what was ftieant earlier by being 
burned. The court did acknowledge an, exception to this 
flight for publjc .figures, but* no exception was given to 
pictures of, ev^lls of public interpst. No exception was 
given to pictures taken in the publjc sector. No exception 
• for unwilling public figures. Fortunately, this type of strict, 
interpretation has not held sway in manjj places. / 

♦ Public Fifures ^ I 

- - • 

In Martin v. Dorton, 210 Miss. 66flf fl95l), the de- 
fendant was actually the party claiming [nvasion of |>ri- 
vacy. Martin was a county sheriff charged with as^sault 
p and battery on the person of Dorton. Dorton, a photog- 
rapher, had tivkerk Martin's picture despite being told not 
to by Martin. In his cjefense, the sheriff claimed invasion 
of his privacy and also claimed that Dorton had -struck 
the first blow by taf(^r^g his picture. Martin's claims met 
with a stony reception. a 

. . . one Who engages in public affairs and public 
life to an extent which draws the public interest 
' . upon him may be deemed to have consented to the 
publication of l)is name ^d photographic connec- 
tion with a legitfi:nate news story ^ . tfi ^^^^ 

The court also recognized thtf probJeirroF iavoluntary- 
public figures and went along with, the "preponderance of 
authority" giving the pressjthe ri^t to report their activi- 
ties, -i ' ' ' . . ■ - 

The court did offer some words of comfort to all public 
figures and involuntary public figures who founa ihem- 
.selves dealing with photographers: ' 

While it is true that the modern invention of instan- 
^ ' taneous photography now m vog6e is such as to 

* afford the hicans of secaring«4, portraiture of ^ !n- 

, 'dividuaFs face and form U'ithout first giving an » 

* . opportunity in advance for adequate adjustment of 

• the facial expression, wearing- apparel and posture 
of the person to be photogr»7phed, and orften may 

not result in a goad likeness being c^taified such as . \ 
would be pleasing to the officer and" t(/his adrjiiring v ■ 
' .' . friends and constituents, it is nevertheless not a 
* sufficient ground to justify an assault and battery * 
on an otherwise nonoffensive photographer. Jf a 
servant of the dear'^people is thus hunrirliated-by a 

* published photograph that does nqt seem- to ho, 
justice to him, the 1^ leaver his feelings of dis3p- 

^ pointment and ohagrirf to be helped anJ vindicated 
by the tremendous .force of public sj^mpathy.^' 

Lapse of Time • ' 5, * ' 

In 1947, Eleanor Sua Leverton was almost killed by a ' 
car through no fault o^her own. A photographer happened 
to be there and, took ^gicAire which was published the 
next day. Leverton v. ^ftis Puh. Co:, ' \92 F.2d 974 
)(1951), was an invasion of privacy suite against Curtis for • 
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using the same pjctore 20 months»later with ar 

pedestrian carelessness • 

*AII sides, in the case agreed that the original use of the 
photograph was not actionable. All sides agreed that there 
was such a thing as a right of privacy. The quejflioris, then,^ 
were: (I) whether^ the privilege to publish i\c piicture 
\was *1ost by lapse^of time" and (2) whether th ? privilege 
was lost by using the picture with an article wh ch puiced 
a different interpretation on the facts behiryd th< agcid);nt 
"V^O.e.. that thc«girl in the picture was at fault). 
It The couVt, referring to' the Sidis decision, held th^- 
lapse of time did not ^kffect the privilege to pubfish. fiut^ 
the court said, the privilege was lost by thd|use|lo which 
the picture hati been put', jj 

Granted that she was "newsworthy" with regard 
to her traffic accident. Assume, also, that she con* 
tinued to be newsworthy with regard to that Ipar: 
ticular accident for an indefinite time aftervTard. 
This use of her'picture had nothing at all to do 
with her accident. It related to the general sunject 
of traffic accidents and' pedestrian carelessness. 1 . . 
The |5jcture is used in connection wHh sevieral 
headings lending to' say that this plaintiff narroivly 
escaped death because she was careless, of her qw/i 
safety. . . . The%um total of aU this is that this par- 
. ticular 'plaint iff, the legitimate subject' for publioity 
'. for one particular accident, now becomes a nic- 
* tortal, frightful example of. pedestrian carelessness. 
Jhis, we thmk,. exceeds the bounds of privileg^l*-^ 

Leverton and Pray were ^imildr cases.. They dealt! with, 
presenting a person in a fa^e light and t^is has, indeed, 
turned intb the major ^roolem in photography-privacy' 
cases. I^ may not always' be the photographer^s fault m 
suc)i cas0s but rather the editor's poor^luck in selecting 
'pictures to illustrate articles. . . i 

In 1.951 a series ofWses began. At issue was a picture 
taken by Henn CartieNBre^^on of a couple sitting j to- 
gether: "plaintiff, Mr. Gi^^,^^^as his arm arqund his wife 
/ and is leaning forward with his cheek against ners." i \y 
^ *'Irt October, 1947, the picture. -appeared in Harpltr*s 
Bazaar, a Hearst publication. Iii May, 1949,<it was pub- 
^ lished iti Ladies' Home Journall a Curtis publication. Tthe 
Gills commenced separate suits against both companies 
for invasion of^ privacy. These cases seem terribly con- 
fusing. ^ ; ' ^ 1 
' There were ihree decisions, dealing with the Harpeks 
Bazaar picture. In May, 1951, the District Court of Apr 
peals, ftecond District in Califdrnia, said ' \ ^ 

It cannot b^ said that any detriment is suffered by c J 
S a person from the mere printing and display of his ^ 
photograph when- it does not show hrm in an un- 
complimentary-pose or tend to humiliate him or in 
any sense present hi^n to his discredit or disadvan- ' 
tage. The publication of a photograph should^ not 
he offensive to persons of ordinary sensibilities 
, 1 . Where the inlrusion ^oes not go so far as to^ 
be beyond the l&nits of decency, no liability ac- 
crues.^3 V . 
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fn January, 1952, the uiprcme court pf California saw 
things difTercntly. ; 

Wc believe, moreover, that plaintiffs have stated a 
cause of action for an infringement on Iheir right of 
privacy bjr the publication without their consent of 
the photograph stAnding alone, Mierobers of op- 
. postte sexes engaging in amorous demonstrations : 
should be protected from the broadcast of that 
most intimate relation, , . . That should be true 
even though the display is in a public place, . . . 
We fail, however, to see any substantial public in- 
tei'est in the bare publication of a picture of a 
groupie in an amorous pose, . . . Nor can we say, 
as a matter of law, that picturing persons in such 
poses would not outrage or injure the feelings of an 
ordinary person.'* 

But in February, 1953, the s;^nc judge wrote that the 
Gills had 

voluntarily exposed themselves to public gaze in a 
pose open to the view of any persons who might 
then be at or near their place of business. By their 
own voluntary action plaintifTs waived their right 
of privacy^ so faV/ as this particular pose was as- 
sumed, 1 Am. lur.. Privacy sec. !7, p. 937. for 
/There can be no privacy in that which is already 
public. ^ j 

The court added that the Gilk vver showed r-'j-Njlltftf ■ 
\of a case where "a mere photbgraph^taken of a voluntary 
and public pose which did not "shock the ordinary sense 
of decency, or^ propriety** had been shown to be actionable. 
The court then referred to* the Themo case ahd the re- 
marks about anyone being able to stop publication of a 
photograph. * * ^ 

In other words, following a nifty loop»the*loop, .actions 
in the public sector became fair game for photographers. 
The c^tch. as was expressed in Peay, Leverton and GiU v. 
Curtis Piih, Co., h in^casting a false light on those actions. ^ 

Curtis, which seems to have a propensity f^r getting 
involve^! in this type of case, bought the picture , iFrom 
Hearst and useci it as an illustration for an articio on love. 
The caption with the picture and later parts of the afticle *^ 
made it appear that the Gills were an example of the 
"wrong" type of love; i.e., love at first sight witb an at- 
traction based solely* on sex. 

In boti^e^ions on this case, the district court*(231 
P.2d 56?Vlnd the supreme court (239 P.2d 630) found 
foju-1^ ; plaintiffs. Taking the three elements— picture, 
Option and article^ — together, the court of appeals wrote 
that "it^canncvt be said that it does not offend .persons of 
ordinary sensibilities."^* And, the eourt said, lia^jility in 
invasion of privacy cases **exists only if the defendant*s 
con^ct was such that he shobkl have realized that it 
would ofTend persons of ordinary sensibilities.^ 

In agreeing with the court of appeals, the supreme 
• court looked at the need for a right of privacy: ■ 

' In the formative period of the common law/before 
the day of newspapers, radio, and photography, 
when life was simple and human relations niore 
direct, the individual could himself adequately 
protect his privacy,'Today this would be impossible ^ 



. . . Freedom of speech* and freedom of the press 
have been urged as a ground for denying the exis- 
tence of the right of'privacy. The right of privacy 
does undoubtedly infringe upon absolute freedom 
of speejch and of the press, and it also- clashes with 
the ihterest of the public I rx having a , free dissem- 
ination of news and Information, These paramount 
public interests must be taken into account in plac-, 
fl ing the necd^ssary limitations \ipon the right of 
privacy. But X^this right, of the individual is not 
without qualifications, neither is freedqm of speech 
and of the press unlimited. The .latter pt^ivilege is 
subject. to the qualification that It shall not be so \ 
exercised as to abuse the rights of individual*^ Ac- 
cordingly, it is held by courts recoRnizing the right 
of privacy 'that the conJtitutional guarantees of 
freedom of speech an^ of the press do no^ warrant 
the publication of matter constituting an' invasion 
of the right of privacy any morie than they give the 
right to defame a person.*' 

In three*cases referred to in this paper, liability was 
assessed when the photograph tended X6 throw a false light 
upon the sgbjbct(s) and was deemed to be offensive *to 
a person of ordinary sensibilities. In all three cases, how- 
^ ever, the picture standing alone could not really be recon- 
sidered an invasion of a person's privacy. The words dc- 
compapyin;^ the photograph made the incursion into the 
• individual's privacy actionable 'and liable. ' . . 

The courts ^id not qppiear to (consider this Vs in any 
way a threat to the freedom of the ipT^ss to carry out its 
functions or to the public's right , to be informed. What, 
was being asked of the press was that it he sure of the: 
background of ajphotograph before using it. This type of 
request could actually becorpe a very open-ended wrench 
that might coticeivably do to the^ess just what the coUT;t\ 
in Themo refusicd to do. 

The Supreme Court realized this threat when it wrote 
the opinion in JTime Inc. v. wA/, 385 U.S. 374 (1967), 
In deciding that the New York Times v. SulUvaH standards 
, for libel extended into privacy, the Court addressed itself 
to the problem of false light. ,f 



We create a grave risk of serious impairmept^of the 
indispensable service of a free press in a free so- 
ciety if we saddle the press with the impossible 
burden of verifying to a certainty the facts ^sociat- 
ed in news articles with a person's narae,^ picture . 
or portrait, particularily as related to noVdefam- . 
atory matter.* / 



. . . sanctions against either innocent or negligent 
misstatement would present a grave hazard td'^is- 
couraging the press from exercising the constitu- 
tional guarantees. Those guarantees are no| for the 
benefit of the press so much as for the benefit of 
us all. A broadly defmed 'freedom of the press as- 
sures the maintenance of :our political systen^ ^hd 
an open society. Fear of large verdicts in damage 
suits for innocent or merely negligent mi$9t'atement, 
even fear of the expense jpyolved in ttifeir defense^, 
must inevitably cause puttjlshenrto "steer . . , wider 
y^f the unlawful zohe,"** . . 



On the rigjrt of privacy In itseWf a majority^ of the Cqurt 
said; ■ , • , ■". » .tS'^^''' 
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Exposure of the self to others in varying degrees Is 
aXconcomitant of life in a civilized community. The 
risk of this exposure is an essential incident of life 
in }^ society which placos a primary value in free* 
domXof speech and of press.'** 

The usual\jtiethod by which the right of privacy had come 
into existence — through court decisions — drew this com- 
ment from Jiistice Black in a concurring opinion: 

If 'judges liave, however, by their own fiat today 
created ^a rijsht of privacy equal to or superior to 
the right of\a free press »hat thr Constitution 
created, then tomorrow and the next day and the 
next, judges catQ create more rights that balance 
away other cheri^ihcd Bill of Rights freedoms.'-' 

Rtckltii Dltrtfari! 

Since the Hill decision, the press — and photographers 
— have been protected in privacy cases as long as- publica- 
tion was not made with actual malice or reckless disre- 
gard of the facts. The question remains as to what con- 
stitutes reckless disregard. HoW thorough a check should 
be conducted before running the picture of an accident 
victim with a Istory ^n pedestriaV carelessn^s? At what 
point would thV serious doubts of\n editor be satisfied? 
Should a publication be punished ^ using the best art 
available to ruQ with an article, whiciVjs essentially what 
happened in the three cases mention^ above? ^ In the 
dases decided since Hill, a good false ligft^case'.tb answer 
these ques*tioi)6 has not come up. \ 
^ ; With the^ possible exception of Holmes v\Curtis^ub. 
Co., 303 F.Supp. 522 (1969), that is. Once ^ain Curtis 
published a plv>tograph and attached a qu^tionable cap- 
tior\ to it. Holmes was the central figure of a casino pic- 
ture. The caption was: 

High roHtrs at Monte Carlo have droRpe«k^teth\ * 
as $20,000 in a single night. The U.S. Dc^Mknt \ 
of Justice estimates that the casino gitosses^t^O ^ 
million % year, and that one-third is skimniedTDt 
American Mafia "families." a 

• According to the court, the f^cle was in tht public 
interest and thus subject to the New York Times standard 
as per the Hill decision. HowevSr, the defendant*s motion*^ 
for dismissal was denied. 



As to plaintiffs action for privacy, there appears 
^ , no question that if it were not for the defendant*s 

caption beneath plaintiffs photograph, this court . 
would be justified in dismissing plaintiffs invasion 
of privacy caiise of action. But such is not the 
. case.22 • 

The reaspn for the emphasis in this paper on false light- 
is siiinple. False light has been about the only area of the 
right of privacy where the press has been found subject' 
to liability. Public figures, involuntary public figures^ legiti- 
mate public interest, even private poses in the public 
sector have all come under First Amendment protection 
for a photographer*s use. But faise light r4ifiains the 
problem^ , ^ ^ 

The Restatement of the Law — Second, Tentative 
^Draft No. 21 (April/ 1975) says that in false light cases, 
liability is present if - 

(a) the false light in which the other was pkced 
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would he highly offensive to a reasonable 
person, and 

(b), "the actor had knowledge of the falsity or 
act^d in reckles\ disregard of it^* 

In Tentative Draft No. 13 (April, 1967) it was stated 
that protection is being given to iv • * 

the interest of the individual in not being made, to 
appear before the puhli<^ in an objectionable false 
light or false position, or in other words, otherwise 
than as, he h.^* 

Further|(iiore, the draft continued, defamatioa does not 
necessarily have to be present for a false light suit, *'It 
is enough that he is given unreas6nabl<i and highly objec- 
tionable publicity which attributes to him chM'acteristics, 
conducts or beliefs. which are false . . 

In 1974. a second privacy case, Cantrell v. Forest City 
Pub, Co., 419 U.S. 245, was argued before the Supreme 
Court. The issue, once again, was false light. Thi^ time 
the Court decided that a repor.ter had indce^ acted with 
reckless disregard of the ficts. But the photographer who - 
accompanied Eszterhas to the Cantrell home was found, 
to be innocent of the charges that the pictures he took had 
also cast a false light upon the Cantr(;lls. 

Conway testified that the photographs he took were 
fair and . accurate depictions of the people and 
scenes he found at the CantrelJ Tesittence, This 
testimony was not contradicted by any other evi- ' 
' donce^ntrodijpfcd at the trial.^' 

Offtelai lawtiptim w ' / • - 

Thcte have l^een several photography vs. privacy cases 
since CantrelU^hyxX none has 8ealt with fal^ light. In 
Florida Pub: Co. v. Fletcher /lUtdil. Rptr I0§9 (1976), 
the Florida Supreme Court' qi^'shed jhfc decijrtan of the 
district court of appcals'which h§d reversed thJ grant of 
Mjnjfnary judgment jn' favQr oNhe newspaper. 

^ Fletcti^r instigated 'the three-count suit following a 
fire in her home while sITe was in New York. One of her 
daughters was kiile^ and,ln the course ot the investigation, 
the, fire marshal asked ^news'photographer to take a pic- 
<uro o^ the girl's silhouette for the official record. (The 
firemen had run out of film for their own camera.) . No 
rfestrictjon was placed on the photographer's* use ?of the 
negatives and so the picture was published with as article 
on the fire in the Florida Times-Union. J 

The three counts of Hht suit, were: (1) trespass and 
invasion of privacy, (2) hivasion of privacy, and (3) in- 
tentional infiicflon of emotional distress. * A trial court 
judge dismissed the- ^ond" count and granted summary 
judgrhent oiwthe other two counts for the defendant. The 
court of appeals decided tijftt the trial judge had had in- 
sufficient proof to grant the summary }udgmeAt on the 
first count but affirmed evexything else. (Quoting from 
the trial judge's opinion, the Supreme Court noted 

The court finds that" there is no genuine, issue of 
material fact and that as a matter of law an entry, 
that may otherwise be an actionable trespass, be^ 
comes lawful and nonactionable v^en it UC done 
under common usage, cxistbm and practice.^ 
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f^lson V. Globe, 2 Med h Rptr 1219 (1977). rcnf- 
flrm«^prcvious rulings concerning unwilling actors In a 
puhltetvcnl and also the little effect that lapse of time has 
on reinstating a person's right of privacy. 

A detective magazine ran a story and picture abput 
the murder of the plainlifTs husband two years after the 
event. 

Can one who has achieved fame or notoriety, or 
has been involved in a newsworthy event, regain 
his right "to be let alone" by the lapse of time? 
Witji few exceptions, the caseti that have dealf with 
this question have held that once a person's ac- 
tivities become a matter of public interest, he can- 
* not revert to a private status,^ or that, under the 
circumstances, the period of tirne involved was not 
sufficient to deprive the publisher of his privilege 
to report newsworthy events.^* 

The court granted summary judgment for the defendant, 
saying that 

The whole theory of no invasion of privacy pn a 

* matter of public ihterest, and First Amendment 

protection, is the right ^f the'/peop\e to know what ' 

goes on in masters of public interest. . . .2» 

' * ' 'I 
NiwtwortiilRttt 

The recent decision of ia federal district judge in Cali- 
fornia is seen by many observers as an important prece- 
dent in determining the right of the press to publish m- 
, formation that might be an encroachment upon the priva- 
. cy of an individual. 

At issue in Virgil U'. Sj>orts Illustrated, Q. Med L Rptr , 
- 1271 (1976), was an article on body surfing. Virgil wa^^;^ 
' interviewed several times. When he found out that iYmK 
reporter planned to publislh accounts of somc^of the crazy 
things he had done, Virgil •'revoked all consent" to the 
♦ article (which included two photographs of himself and 
other body surfers). The article was published anyway 
and the Jast two pages (of II) dealt with Virgil. 

The court dismissed his invasion of privacy suit. In 
its dccisiort the court referred to the ruling of the appeals 
court that had remandedXthe case bac4«^ the district 



trated article would hJlve to conclude that the per- 
sonal /acts conc^rhing Mike Virgil we#c included * ' 
as a legitimate joumalintic attempt to explain 
Virgil's ^^tremely daring antj. dangerous styfe of 
bodysurfing at the Wedge.»» 
However, the Pourt cautioned; , • 

This opinion should not be rpad as in any way en- 
dorsing no-hoMs-harred rummaging hy the media 
through the private lives of persons engaged ,in 
activities of public interest under the 'pretcfnse of 
^ elucidating thai activity oc the person's participa- 
(ion in it." * \ , 

In general, the only area in which photographers have 
had problems in seQuriog privilege involves false light. 
Usually iWs, comes about through unfortunate luck ,iii 
ptions tof>ictures with recogpi/ahle individuals 



'whatever the caption or article 



matching 
who are 
charges them. 

The privilege! to publish photographs has been given 
broad interpretation iii most cases. Even (Nicturcs which 
might realistically-be considered as offensive caft be run 
under the privilege of newsworlhiness. One example of 
this was Bremmer v. Journal Tribune Pub. Co., 247 Iowa 
817 <^956). • ^ 

RiitrictliBi oa Photsgrapfctrs . * 

Thc(e art, however, limitations upon this privilege to 
photograph in addition to the question of false Jight, In. 
the Restatement of the Liw Second, section 652A sets 
focthrthe general principle of privacy. 



(1) 



One who invades the right of privacy oC 
aimi^er is subject to liabljily to the other if 
the invasion is ut^reasonable. \ .. • 
The right of privacy is invaded wh^n therc^ 

i^ 

intrusion upon the seclusion of anothef 
as stated in sec. 652B; or 



(a) 
(b) 
(cj 
(d) 



apftsppriation. of the other*s name or 



court: 

• The standard of iiewsworthiness adopted ^by the 
Ninth Circuit is as follows: 

In determining what is a matter of legitimate pub- 
xlic interest, account must be taken of the customs 
and conventions of the community; and in the last 
analysis what is proper becomes a matter of the 
community mores. TJie line is to be drawn when 
the publicity ceases to be .the giving of informa- 
tion to which the public is jsh'titled, and becomes a 
morbid and sensational prying into private live^ for 
its own sake, with.^which a reasonable member of 
the public with decent standards, would say that he 
Had nQ concern. ^ ^ 

^Applying these guidelines, the district court found: 

fiable persop * reading the Sports Illus- 

■ / 



likeness, as stated in -sec. -652C; or 
pyblicity -givert to the other's private 
life, as stated in sec. 652D; or 
publicity Jivhich places the other in a 
false Hght 'bcforix the public, as stated 
^ in 652E.3« . ' \ . \ 

• In 65215 liability js pr4(9^^ photograph is\ffen- 

sivc to, a "reasonable' person," or if the mattec is notuaf 
^'legitimate public concern. In 652E the ^ame thing occurs 
regarding offensiven^ but, instead of legitimate concern, 
the "actor" must have "knowledge of the falsity or actecT 
in recklessr disregard of "it." Both of these -restrictions are 
> capable of broad interpretation. 

Latest Rulini ' ^ « 



• In June, 1977, the U.S. Supreme Court handed down 
its decision in Zaochini v. Scripps*Howard. Zacchini , per- 
formed a ''human cannonbalP act. He claimed fhat fi felcn 
vision station by taping and broadcasting his performance 
when he haa fold it not* to; had appropriated hiSv^name 
and act. The ^igh court agreed: 

... it is important to note that neither the public 
nor respondent will be deprived of the benefit 
of petitioner's performance, as long as his com- 
mercial stake in his act is appropriately recognized. 



C 
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t*ctitioncr jloct not wk'to enjoin th'c bromlcust of 
\m performance: he klmply, want< he pulil for 
'it. . . . • 

AVe eonthule that although the State of Ohio may 
a^ a matter of itn own law privilege the presi In the 

*t irciini^t«nce%/»f thli ca\c. the f ir^t and I'ourteentU 
Aniendmcnli ilo not require it lo ilo ^o.^^ 
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The court nuiile n ilifitinction hetw^jen thiv cnsc Involving , 
a "ri^jht ot publltity*" ami privacy earner involving .faUo 
lijfht. it U too MV>n to tell what effect tW» dedilon will 
have t>n the righti of photojjraphen to tlcKunient the newn. 
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